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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Equity No. 66434 

In re: Dissolution of Montgomery Building and Loan 
Association, a corporation. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States for 

the District of Columbia 

Holding an Equity Court 
Equity No. 66434 

In re: Dissolution of Montgomery Building and Loan 
Association, a corporation, 916 15tli Street, N. W., 
Washington, D. C. 

Memorandum 

February 2—1938. 

Petition for Dissolution of Corporation, filed. 


2 Application of Irwin Geiger for Allowance of Attor¬ 
ney's Fees as Counsel for ABC Deposit and 
Shareholders Protective Committee 

Filed September 26 1939 

* * • 

Comes now Irwin Geiger and respectfully represents: 

1. That on July 20, 1938 he was employed as counsel by 
the ABC Deposit and Shareholders Protective Committee 
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and has been attorney of record for said Committee and 
actively engaged as its counsel ever since said date; that 
the purpose of his employment was to represent members 
of said Committee and all other ABC Shareholders and 
Depositors in asserting and protecting their distributive 
rights to the assets of the Montgomery Building and Loan 
Association and to resist the efforts of the Surplus Certifi- 
cateholders to create a prior lien on the assets of said 
Building & Loan Association; that the assets available for 
distribution are and at all times have been in an amount 
less than the total claims of both groups, so that success on 
the part of the Surplus Certificateholders would be wholly 
at the expense of the ABC Depositors and Shareholders; 
that the Surplus Certificateholders, individually and in class 
actions, brought for that purpose, with leave of Court have 
filed Intervening Petitions asserting a prior lien to said 
assets. 

2. That pursuant to his employment as counsel for said 
ABC Deposit and Shareholders Protective Committee, your 

petitioner with leave of Court filed an Intervening 
3 Petition on behalf of the members of said Committee 

and all ABC Depositors and Shareholders, wherein 
lie denied the Surplus Certificateholders’ claims to priority 
and asserted the priority of the ABC Depositors and Share¬ 
holders: that the issue thus made contemplated protracted 
and expensive litigation which if contested to a finality 
would have prevented and deferred distribution to any of 
the claimants for many years; and that without regard for 
the ultimate outcome of said litigation the expense to the 
estate would have materiallv reduced the amount ultimatelv 
available for distribution. 

3. That the majority of the persons affected by said liti¬ 
gation and entitled to distribution from the assets of said 
Association are people of limited means whose immediate 
needs made a present instead of a long-deferred future dis¬ 
tribution of paramount importance. In recognition of this 
situation, your petitioner diligently sought ways and means 
whereby an equitable adjustment of the conflicting claims 
and interests could be effected to the end that protracted, 
expensive and wasteful litigation might be avoided, the 
assets of said Association conserved, and the funds in the 
hands of the Receiver be made available for prompt distri¬ 
bution. 
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4. Accordingly, ever since his employment as counsel on 
behalf of the ABC Depositors and Shareholders, as afore¬ 
said, your petitioner has made continuous and conscientious 
efforts to devise an equitable formula for compromise. To 
that end he has met and had protracted conferences and ne¬ 
gotiations with counsel for opposing interests, with the Re¬ 
ceiver, and the Receiver’s General and Special Counsel; 
that his efforts finally culminated in his devising and pre¬ 
senting to counsel for various interested parties a specific 
formula and plan for settlement which would compose the 

differences of the parties, settle the litigation, make 
4 available $400,000 for immediate distribution, and 

establish a fixed formula for all future dividends. 
This proposed program, after prolonged negotiation, was 
accepted by a substantial number of the respective parties 
interested and pursuant to the Order of this Honorable 
Court heretofore made was submitted to the Receiver for 
circulation among all of the claimants in conformitv with 
said Order of this Honorable Court. A copy of said pro¬ 
posal submitted to the Receiver, as aforesaid, is hereto at¬ 
tached, marked Exhibit A. In compliance with the Order of 
the Court, as aforesaid, the Receiver polled all of the claim¬ 
ants in order to procure their approval or disapproval of 
said proposal, and their written response disclosed an al¬ 
most unanimous acceptance thereof, indicating conclusively 
the underlying fairness and equity of said proposal; this 
Honorable Court thereupon, after full hearing and consid¬ 
eration, issued Orders authorizing the Receiver to make im¬ 
mediate distribution in pursuance with the proposal of 
settlement submitted to him by your petitioner, as afore¬ 
said, and said distribution has accordingly been made. 

5. Under the terms of his agreement with said ABC De¬ 
posit and Shareholders Protective Committee and the in¬ 
dividual members thereof, your petitioner is entitled and 
has received a fee from each of the persons who joined said 
Committee, in an amount equal to approximately 9% of the 
dividend distributed to them. Your petitioner avers that 
his efforts and services as counsel for the Committee were 
for the benefit of all ABC Shareholders and Depositors, all 
of whom shared equally in and benefited from the efforts of 
your petitioner, as aforesaid, and that in consequence he is 
equitably entitled to compensation which should he borne 
pro rata by all of the class on whose behalf he acted and 
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who received the benefit of his efforts, as aforesaid. 

5 6. Your petitioner further represents that the Re¬ 
ceiver has on hand a substantial cash balance avail¬ 
able for future dividends to the ABC Depositors and Share¬ 
holders from which fund this Honorable Court ought in 
justice and equity make him a reasonable allowance for 
counsel fees to be charged against the undistributed share 
of all ABC Depositors and Shareholders so conditioned 
that from such allowance your petitioner be authorized and 
directed to refund fees heretofore paid individually to him 
by members of the ABC Deposit and Shareholders Protec¬ 
tive Committee. 

Wherefore, your petitioner prays for an Order authoriz¬ 
ing and directing the Receiver to pay to him from undis¬ 
tributed funds in his hands fees as attorney for the ABC 
Deposit and Shareholders in such amount as the Court finds 
reasonable and proper in the circumstances, subject to such 
refund of fees heretofore received as to the Court may seem 
equitable, and to charge such allowance against the dis¬ 
tributive share of all of the ABC Depositors and Share¬ 
holders. 

IRWIN GEIGER 
Counsel for ABC Deposit and 
Shareholders Protective Com¬ 
mittee. 

6 Exhibit “A” 

Filed September 26 1939 

March 30, 1939 

Colonel Julius I. Peyser, Receiver, 

Montgomery Building & Loan Association, 

Investment Building, 

Washington, D. C. 

Dear Sir: 

The undersigned, as attorneys for various groups of 
depositors and surplus certificate-holders of the Montgom¬ 
ery Building & Loan Association, who together constitute 
“a substantial number of the parties respectively inter¬ 
ested” within the meaning of Paragraph 5 of the Order 
instructing the Receiver signed by Mr. Justice Luhring on 
February 3, 1939, do hereby, in conformity therewith, pre- 
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sent to Julius I. Peyser, Receiver of the Montgomery Build¬ 
ing: and Loan Association, the following proposal to com¬ 
promise the differences existing between the stockholders | 
and certificate-holders. 

1. It is proposed that the Receiver be authorized and ; 
directed to immediately distribute a dividend of $400,000.00. j 

2. This sum is to be paid in the following proportions: j 

To the ABO Depositors and Shareholders, $305,000.00; j 

To the Surplus Certificate-holders, 94,950.00. j 

3. Any and all subsequent dividends are to be distributed 
as follows: 

I 

62.5% to the ABC Depositors and Shareholders; 

37.5% to the Surplus Certificate-holders. j 

4. Appended hereto and made a part of this proposal is j 
the mathematical formula upon which the foregoing pro- j 
posal is calculated and determined. The undersigned be- : 

lieve that it is to the best interest of all parties in j 
7 interest to terminate all further litigation by the | 
acceptance of the foregoing proposal, and accord- j 
inglv request that the Receiver proceed therewith, in com- j 
pliance with Paragraph 5 of the Order of February 3. 


8 Exhibit “A” 

Formula for Proposed Settlement 
Submitted by 
Irwin Geiger, 

Attorney for ABC Deposit 
and Shareholders Protective Committee 

i 

Note: All calculations are computed on a basis of pres- i 
ent liquid assets of $500,000. Final figures are adjusted for j 
a $400,OCX) first dividend. 

i 

Approved Claims 


A. 

$130,435.97 

B. 

14,800.00 

Insured 

1,513.80 

C. 

373,196.50 

Surplus 

316,415.65 









6 


GEIGER VS. PEYSER. 


ABC and Insured totals $519,946.27, which 
for convenience is hereafter computed as $520,000.00 

Surplus Certificate Group aggregates 
$316,415.65, which for convenience is hereafter 
computed as 316,500.00 


836,500.00 

Thus the total claims aggregate and the re¬ 
spective percentage of each is as follows: 

ABC 5200 or 62M>% 

8365 

Surplus 3160 or S7 1 />% 

8365 

The first step in the proposed formula is the calculation 
of the naked mathematical possibilities of recovery by each 
group. In this calculation no attempt is made to evaluate 
the possible outcome of litigation. 

ABC 


If present status maintained 500,000.00 

If Surplus Certificates are elevated to parity 312,500.00 
If Certificate-Holders are found to be creditors 
entitled to prior distribution in full, the differ¬ 
ence between full payment to Surplus Certifi¬ 
cates ($316,500) and $500,000 or 183,500.00 

9 Surplus Certificates 


If subordinate to ABC 


$000 


If entitled to parity with ABC Group 187,500.00 

If successful in rescinding certificates and ele¬ 
vated to position as preferred creditors 316,500.00 

The next step in the formula is the elimination 
of $1S3,500, to which the ABC Group is entitled 
in any event. This leaves the sum of 316,500.00 
for adjustment on an equitable basis. The pres¬ 
ent proposal contemplates the elevation of the 
Surplus Certificate-Holders to parity with the 
ABC Group, thus dividing this balance equally 
in proportion to their respective holdings: thus: 
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For Surplus Certificates: 

37.5 % x$316,500=$118,687.50 

For ABC: 

62.5 %x$316,500=$197,812.50 

Adjusting the foregoing computation to the basis of 
$400,000 dividend gives the following net, which is proposed j 
for immediate distribution: 

Distribution to ABC: 

80% x$l 83,500=$146,800.00 
80 % x$l97,812.50=$158,250.00 

305,050.00 | 

Distribution to Surplus Certificate-Holders: 

80%x$118,697.50= 94,950.00 ; 


10 Filed June 4 1940 

Rocker, Schwartz & Geiger 
Attorneys at Law 
411-415 Investment Building 
Washington, D. C. 

June 3, 1940 j 

Henrv A. Rocker 

* I 

Benjamin H. Schwartz | 

Irwin Geiger 

Honorable Oscar R. Luhring 
Justice, United States District Court 
for the District of Columbia 
Washington, D. C. 

J 

In re: Application of Irwin Geiger for allowance of attor- i 
ney’s fees as counsel for ABC Deposit & Shareholders j 
Protective Committee 


Dear Judge: 

In view of the hearing now proceeding before you on the I 
claims of certain surplus certificate holders, I am taking the j 
liberty of supplementing my brief, filed last December, with i 
this letter. 

On page 3 of that brief 1 made the following statement j 
among others in support of my application for fees: 
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“(i. Finally, it is noteworthy that the formula for settle- 
merit devised and submitted to the Receiver by counsel for 
the Protective Committee not only made possible distribu¬ 
tion of the very substantial first dividend, but provided a 
formula for all future dividends, thereby eliminating an 
enormous volume of pending litigation (approximately 
1700 separate claims of fraud by surplus certificate hold¬ 
ers), and saving for the estate the tremendous expense 
which would have been necessarily incurred in defending 
the litigation thus eliminated.” 

The validity of this contention seems to be given added 
emphasis by the events of the past week. I understand that 
vour Honor lias found it necessary to sit continuously dur- 
mg that time hearing evidence on approximately 50 surplus 
certificate claims. The remainder of more than 1700 claim¬ 
ants represented in the surplus certificate holders class suit 
filed in the name of almost 400 specific individuals, elected 
to accept my plan of compromise and thereby elimi- 

11 nated a simply stupendous amount of litigation, 
gauged by your actual experience with the 50 odd 

objectors. 

I hope you will not consider it presumptuous of me to 

reiterate mv belief and conviction that inv efforts in evolv- 
• * 

ing the plan of compromise constituted a valuable service; 
not only to the class that I represented but to the entire 
estate, by conserving the enormous expense that would nec¬ 
essarily have been incurred in resisting these 1700 claims of 
fraud if the settlement had not been effected. 

Thanking you again for your consideration, I am 

i Sincerely and respectfully, 

IRWIN GEIGER 

ig/bc 

Copy to Col. Julius I. Peyser 

12 Order Instructing Receiver as to Procedure, dec. 

Filed February 3 1939 
# # # 

Upon consideration of the petition of Julius I. Peyser 
filed herein on December 1, 1938, and notice of the hearing 
thereof having been given to all counsel of record in this 
cause, it is, this 3d day of February, 1939, 
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Ordered: 

1. That in addition to the public notice heretofore given 
of his appointment and the requirement heretofore made 
that all creditors of said Montgomery Building and Loan 
Association present their claims to him, Julius I. Peyser, 
Receiver herein, is instructed and directed to require that 
all claimants who have not heretofore filed their claims 
with said Receiver shall forthwith file the same on or before 
the 6th day of March, 1939, and notice thereof shall be given 
by publication in the Washington Post Newspaper published 
in the Citv of Washington, and in the Washington Law 
Reporter, once a week for two successive weeks, the last 
publication to be not less than five days before the date fixed 
for filing said claims, and all claimants failing to file claims 
in accordance with the notices heretofore given and the 
aforesaid notice shall be bound by all of the orders, pro¬ 
ceedings and judgment in said case and by all proceedings 
which may have occurred prior to their appearance, by 
filing claims or otherwise, in said case, but the failure to 
file claims shall not prevent the allowance and payment of 
their pro rata share of whatever sum the Receiver, subject 
to the direction of the Court, may find to be due them ac¬ 
cording to the records of said Building Association. 

2. Said Receiver is instructed to prepare a schedule show¬ 
ing the names of those persons who are depositors in said 
Building Association on account of subscriptions to Class 
“A” stock, said schedule to contain the name, address, 
amount of deposit as of the date of the closing of said 
Building Association, whether claim has been filed with the 
Receiver, and if so, the Receiver’s number of said claim, 
and showing the amount, if any, allowed by the Receiver in 

passing on said claim. 

13 3. Said Receiver is further instructed and directed 

to make similar schedules of Class “B” and Class 
“C” stockholders of said Montgomery Building and Loan 
Association. 

4. Said Receiver is further instructed and directed to 
make a schedule of claims of Foundation Surplus Certificate 
holders, giving as to each the sum paid therefor, less any 
repayment, and the same information as required in the 
foregoing schedules of stockholders. Said Receiver shall 
also report the facts relative to any claims of creditors, 
other than stockholders and certificate holders, and his rec¬ 
ommendations concerning the same. 
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5. Said Receiver is further directed that in the event a 
proposal to compromise the differences existing between 
the stockholders and certificate holders is presented by a 
substantial number of the parties respectively interested, 
then the said Receiver shall notify all interested parties of 
the terms of the proposed compromise, ascertain their atti¬ 
tude in respect thereto, and report the facts to the Court for 
its action. 


O R LUHRIXG 

Justice 


14 Receiver's Report of Claims Filed and Allowed 
mid ns to Distribution of Funds 

Filed June 1 1939 

# # * 

The report of Julius I. Peyser, Receiver of Montgomery 
Building and Loan Association, respectfully states to the 
Court the findings of said Receiver and his recommenda¬ 
tions as to distribution of certain funds as follows: 

1. This Receiver was appointed permanent Receiver of 
Montgomery Building and Loan Association, a District of 
Columbia Corporation, on April 11, 1938, and thereupon 
duly qualified by filing bond with surety approved by the 
Court; that his appointment was made under the provisions 
of the District of Columbia Code of 1901, Chapter XVIII, 
Subchapter XIV, entitled “Dissolution of Corporations” 
(Sections 768-797) and his authority and duty in the prem¬ 
ises is as prescribed by the provision of said Code and the 
orders of this Court. 

2. Immediately upon his appointment he proceeded as 
Receiver to collect and take into his possession all of the 
assets and effects of the corporation; gave public notice of 
his appointment, and notified all claimants and creditors of 
the dissolved corporation to present their claims to him, by 
mailing to each person whose name appeared on the books 
and records of the corporation as a depositor, shareholder, 
certificate holder or creditor of the dissolution of said cor¬ 
poration and of the requirement that claims should be so 
filed, furnishing to each of them blank forms prepared by 
him as proofs of claims, said notice and blank forms are 
hereto attached and marked Exhibit A-l. 
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1”) 3. The Receiver further reports that although the 

majority of claimants of all classes did file their 
claim as required, there were some who did not respond in 
any way to the notice given by this Receiver. Whereupon 
being himself without express authority to set a definite 
time within which such claims must be presented, after due 
notice, he applied by a petition to the Court setting out the 
facts of the matter in reference to filing claims, whereupon 
by its order entered February 3,1939, the Court fixed March 
G, 1939 as a limitation upon the filing of claims, and directed 
publication in the Evening Star Newspaper and Washing¬ 
ton Law Reporter of a notice thereof. That this Receiver 
thereupon prepared a notice, a copy of which is hereto 
attached, marked ‘‘Receiver’s Exhibit A”, which notice 
was duly published as directed, and proofs of publication 
thereof in the usual form filed in the Clerk’s office of this 
Court. 


4. Your Receiver further reports that there are no sub¬ 
sisting creditors whose claims have not been paid and fully 
satisfied except the shareholders in said Association, being 
those persons who subscribed to stock therein and made 
payments which were credited in individual deposit books, 
and who have been usually described herein as “Stock¬ 
holders” and those persons who purchased and held “sur¬ 
plus fund certificates”. Schedules filed herewith marked 
“Receiver's Exhibits B, C and D" comprise complete lists 
with appropriate notations of all of the persons shown on 
the books or other records of the corporation to be stock¬ 
holders and certificate holders, those who filed claims being 
so indicated in the appropriate column, and under the ap¬ 
propriate column heading a statement as to each person of 
the amount allowed by this Receiver, such allowance being 
limited to the finding of this Receiver that said person had 
on deposit or had paid and had not received back the desig¬ 
nated amount on account of his purchase of stock or 
1G of a certificate and without consideration of the ques¬ 
tion of priority or method of distribution as between 
the various classes of claimants. 

Your petitioner has also filed as a supplemental Schedule 
of stockholder claimants a statement of those persons by 
whose passbooks or other evidence the fact is established 
that they had paid certain funds to the Association which 
are not reflected on its books and records, and which this 
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Receiver finds resulted from the embezzlement of deposits 
and other items by George E. Koplin who was prior to 
December 3, 1937 a clerk and teller in the office of said 
Association. The several amounts shown on said schedule 
marked “Receiver’s Exhibit E” are the subject of a claim 
against the Fidelity Deposit Company of Maryland, 
surety on a blanket employee’s bond to the Association, 
but said claim has not been settled or adjusted. Your Re¬ 
ceiver believes and so finds that said persons did make pay¬ 
ment of said amounts to an authorized agent of the Associa¬ 
tion, and said claims are allowed in the amounts shown on 
said schedule, and the same should be treated in all respects 
in making distribution as other deposits which are reflected 
on the books of the Association. 

5. This Receiver further reports that he is advised that 
the provisions of the District of Columbia Code, herein¬ 
before referred to, make it Ins duty as Receiver to settle 
the claims against the said Building Association, and to 
distribute the proceeds realized from the liquidation of 
dividends to the creditors and shareholders under the super¬ 
vision of the Court; that in the pending proceeding all cred¬ 
itors other than the depositors and certificate holders have 
been paid, but the certificate holders have by leave of Court 
filed an intervening petition on behalf of a group named 
therein and on behalf of all other certificate holders simi¬ 
larly situated, asserting various claims to priority of 
17 payment over the depositors who are shareholders, 
and the said depositors or shareholders individually 
and by a committee organized by them intervened as a class 
and have filed answers and taken other proceedings in the 
cause to oppose the said intervening petitions of the cer¬ 
tificate holders and have as a class asserted their priority 
over said certificate holders, and in respect to the claims 


asserted by said intervenors against the assets in the hands 
of this Receiver the Court has also appointed J. M. Earnest, 
Esq., a member of the Bar of this Court, to represent your 
Receiver in defense of the same. 

6. That a large number of depositors and certificate 
holders realizing that this Receiver had in his hands a large 
amount of cash available for distribution which could not 
be distributed to the persons entitled thereto until the ter¬ 
mination of litigation between the two classes of claimants, 
which would undoubtedly cover a period of several years, 
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and at large expense to the receivership, indicated to the 
Receiver that they thought some method of compromising 
the disputes should be developed to permit a prompt distri¬ 
bution to the parties entitled, which circumstances your I 
Receiver reported to the Court, with the result that in said ; 
Order of Februarv 3, 1939 the Court directed the Receiver ! 
that in the event a substantial number of claimants of each 
class should agree upon the terms of a settlement, the terms j 
thereof should be communicated by the Receiver to each of ! 
the claimants to ascertain whether they would consent or J 
object to the proposed plan. 

7. That shortly after the time limit for filing claims had | 
expired and it could be definitely ascertained what was the j 
amount and classification of claims, a proposed compromise ; 
was submitted to the Rceeivei, approved by a substantial ! 

number of the claimants of both classes, a copy of the j 
18 same being hereto attached, marked “Receiver’s Ex- j 

liibit F”. Thereupon the Receiver caused a notice | 
thereof, a copy of which is attached and marked “Receiver’s j 
Exhibit G”, to be sent by mail to every claimant, together i 
with a return card to be used to express approval or objec- j 
tion to the proposed settlement. 

8. The return of said cards shows that the overwhelming j 
majority of claimants of both classes approved said plan, a i 
summary statement of the results of said notice and return i 
being attached hereto and marked “Receiver’s Exhibit H”. j 

9. Receiver further reports that he has prepared and | 
files herewith as Receiver’s schedule of distribution on ac-1 
count—“Exhibit I”—a complete list of all claimants and j 
of all persons shown by the books of the corporation or other j 
satisfactory evidence to be entitled to participate in the j 
assets of the dissolved Association. The said schedule i 
contains in addition to the name of the distributee the j 
amount of his claim as allowed by the Receiver and the! 
amount to be paid in each case on the terms of the proposed j 
settlement, and your Receive] 1 believes and therefore re-j 
ports to the Court that the terms of the said settlement and j 
the amounts payable as shown on the schedule, “Exhibit | 
I”, constitute fair and reasonable adjustment of the claims j 
of the various parties and an equitable distribution of the 
sum of $400,000.00 plus distribution to claimants who a re I 
named in supplemental Schedule E, which amounts the Re-j 
ceiver recommends be distributed on account at this time.i 
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Iii Consideration of the Foregoing, your Receiver re¬ 
quests : 

1. That an order be signed by the Court, directing the 
filing of this report with the accompanying schedules and 
other papers, and that notice of the filing thereof be sent 
by mail by the Receiver to each claimant of record who has 
not filed with the Receiver his consent to the proposed plan 
of distribution. 

19 2. That as to all persons so notified who do not 

tile exceptions to said report within a ten day period, 
including those persons who have consented as aforesaid, 
the report should be ratified and your Receiver be directed 
to pay the amount of dividends set opposite their respective 
names in said schedule marked ‘‘Exhibit I”. 

3. That as to the persons filing exceptions to said report 
under the provisions of the preceding paragraph 2, the 
Receiver be instructed to withhold the amount of dividends 
set opposite their respective names, and such further sum 
as, with the amount of said dividend, will equal the full 
amount of their claims, as set forth in the schedules filed 
herewith. 

4. That as to all persons so filing exceptions, the amount 
of allowance made in this report in said Exhibit I be re¬ 
garded as vacated and said persons, respectively, shall pro¬ 
ceed to establish their claims cle novo at a hearing before 
the Court at some future date, or by reference or such other 
proceeding as the Court may direct. 

5. That the acceptance of the proposed distribution by 
those persons not filing exceptions, as aforesaid, shall be 
deemed an acceptance by them of the proportionate distri¬ 
bution of all funds now or hereafter distributed by this 
Receiver to said claimants, and as to those persons filing 
exceptions to this report, as aforesaid, the decision of the 
Court on their claims shall constitute the final determina¬ 
tion of the amount payable to them out of the funds or as¬ 
sets now in hand, or which may hereafter be available for 
distribution. 

JULIUS I PEYSER 

Receiver 
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District of Columbia, ss: 

Julius I. Peyser, being 1 first duly sworn on oath, deposes j 
and says that he is the Receiver in the Montgomery j 
20 Building and Loan Association and as such has sub- j 
scribed the foregoing report; that the facts therein j 
set forth are true to the best of his knowledge and belief. j 

JULIUS I. PEYSER j 

Subscribed and sworn to before me a Notary Public in 
and for the District of Columbia, this ISth day of May, 1939. j 

HENRY S. GOODMAN 

(Seal) Notary Public, D. C. 


i 
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inconaonatco 
013 STREET NORTHWEST 

PNONf NATIONAL OOO® 

Washinqton.D.C. 


TILED 
AUG 21 1940 


RECEIVER’S NOTICE 

To All Claimants of Montgomery Building and Loan Association 

Pursuant to the provision!! of an order of Court, entered on February 3, 1939, In Re Dissolution 
of Montgomery Building and Loan Association, you are hereby notified that a PROPOSAL TO COM¬ 
PROMISE the differences existing between the "A", *'B” and ”C” depositors and shareholders group 
and the Foundation Surplus Certificates group has been presented to the Receiver by a substantial 
number of the parties respectively interested. 

The proposed compromise contemplates: 

(1) Immediate termination of all litigation now pending between the conflicting groups; 

(2) Payment of an immediate dividend to all claimants; and 

(3) Adoption of a fixed plan for all future dividends. 

The proposed compromise is os follows: 

(a) That the Receiver be authorized to immediately distribute a cash dividend of $400,000.00. 

(b) Said dividend shall be payable in the following proportions: 

To the "A", “B", “C” and Insured Savings Account Group 

(representing a first dividend of approximately 58.75/c). 

To the Foundation Surplus Certificates Group 

(representing a first dividend of approximately 30 %). 

(c) All future funds uvailable for dividends shall be distributed as follows: 

To the "A”, “B”, “C" and Insured Savings Account Group 

To the Foundation Surplus Certificates Group 

For your information, the aggregate claims as reported by the Receiver to the Court total 
$836,401.92, and arc classified as follows: 


Class “A” 

Class “B” 

Class “C" 

Insured Savings Accounts 
Foundation Surplus Certificates 


JUUUS I. 


Peyser, 

Receiver 


Montgomery Building and Loan Association 


$305,050.00 


$94,950.00 


62>/ s c /c 
3714*4 


$130,475.97 
14,800.00 
373,196.50 
1,513.80 
316,415.65 

Under the terms of said Court order, the Receiver is required to ascertain the views of all claimants 
with respect to the proposed compromise, and to report the same to the Court for its action. 

You therefore are requested to indicate your approval or rejection of the proposed compromise 
by filling In, signing and immediately mailing the enclosed postcard to the Receiver. 

On April 17, 1939, at 10:00 o’clock A. M„ the proposed compromise offer, together with tha 
ascertained views thereon of all claimants responding to this notice, will be reported to the Justice pre¬ 
siding in Motions Court, in the District Court of the United States for the District of Columbia, in 
compliance with said Court order. 


E-M.w.r q. 
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claim mod 

1,999 


letliM Ntan «4 tesnut of Nam! 
without f orvardlag addraaa 

l 

_ 83 


lot Claim 

AlMpttMM 

Rojsotlo&a 

1,976 

1,410 


Total Class A Clalas fUad 
Aoooptames 

Rojeatlons 


$ 110 , 950.46 

81 , 991.50 

4 , 786.40 

Total Class B Claim filed 
Aooeptaaoee 

Rejections 


$ 14 , 800.00 
6 , 600.00 
.00 

Total Class C Cl alas fUo 6 
Aooeptanoae 

Raj actions 


$ 565 , 966.08 

886 , 821.81 

11 , 809.56 

Total Surplus cart. Claim filed 
Aooeptanoae 

Rejections 


$ 265 , 783.41 

176 , 814.89 

20 , 489.60 

Total Ins. Savin, -a Claim filed 
Aeoap tamos 

Rejection* 


$ 1 , 860.44 

970.38 
.00 


amaiAgr 


cLAiifa yiLO ACgawALyat 


iflOTS TIPIS 


Clue A 9 lie,950.46 
Glue B 14,800.00 
Clue G 56 S. 96 b .06 
Surplus Certlfloateo 865,783.41 
Xnaurad Savings 1,800.44 


9 81 , 991.50 
6 , 500.00 
286 , 281.81 
175 , 814.80 
_ 970.32 


$ 4 , 788.40 

.00 

11 , 809.56 

80 , 489.60 

.00 


TOTAL 


6750 , 669.41 8661 , 497.78 $ 57 , 087.86 


Exhibit H 
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23 Order Approving Receiver’s Report and 

Schedule of Distribution. 

\ 

Filed June 15 1939 

* # * 

Tliis cause came on to be heard upon the motion of th£ 
Receiver for final confirmation of his Report filed hereiii 
on the first day of June, 1939, the approval of the Schedule 
of Distribution accompanying the same and the exceptions 
duly filed to the confirmation of said Report, wherefore 
upon consideration thereof, it is, by the Court, this 15" day 
of June, 1939, 

Adjudged and Ordered that the said Report and the said 
Schedule of Distribution be, and the same are hereby apL 
proved, and adopted except as to such persons who have 
duly filed their written exceptions thereto; and it is further 

Adjudged and Ordered that the Receiver shall reserv<j} 
from distribution or other disbursement the full amount of 
all claims of such persons who have legally filed exceptions!; 
and it is further 

Adjudged and Ordered that as to all of the persons enj- 
titled to distribution by the approval of said Report th^ 
payment of amounts available for future distribution in thi^ 
cause shall be in the proportions agreed upon in the comj- 
promise settlement as reported by said Receiver in his said 
Report, as between the depositors and surplus certificate 
holders. 

0. R. LUHRING 

i 

Justice. 

24 Intervening Petition of Emanuel R. Haas, Irene 

Sheehan and P. W. Amos , Constituting the Deposit 
and Shareholders Protective Committee of the 
Montgomery Building and Loan Association. 

Filed August 31 1938 
^ ^ 

Leave of Court having been first duly had and obtained!, 
Emanuel R. Haas, Irene Sheehan and P. W. Amos, consti¬ 
tuting the ABC Deposit and Shareholders Protective Comj- 
mittee of the Montgomery Building and Loan Association^ 
file this, their Intervening Petition, and aver: 
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1. This petition is filed for the benefit of all ABC De¬ 
positors and Shareholders, as more fully hereinafter de¬ 
fined, and particularly on behalf of each and all of the per¬ 
sons whose names are set forth in the list hereto attached, 
marked Exhibit A and made a part hereof as though fully 
rewritten, each and all of whom by express written authori¬ 
zation have directed and empowered your petitioners as 
their Protective Committee to act for them in the premises. 

2. The ABC Depositors and Shareholders consist of the 
following categories of investors in the Montgomery Build¬ 
ing and Loan Association: 

“A”. Participating depositors entitled to dividends as 
and when earned and declared. 

“B”. Fully paid non-participating shareholders whose 
return is limited to a fixed rate of interest. 

“C” Participating subscribers paying by deposits for 
specified shares and entitled to dividends in the same man¬ 
ner as the “A” group. 

25 3. All of said depositors and investors are on a 

parity inter se, and neither claims nor asserts any 
priority over the other; together they constitute the only 
shareholders of the Montgomery Building and Loan Asso¬ 
ciation. 

4. No other class of shares except as defined in the pre¬ 
ceding paragraph has ever been authorized to be issued by 
the Montgomery Building and Loan Association, and no 
other shares have ever been lawfullv issued. 

5. There are no preferred or general creditors of said 
Montgomery Building and Loan Association other than the 
ABC Depositors and Shareholders, and no other class or 
group is entitled to participate in the distribution of the 
assets of said Association until and unless the claims of 
said ABC Depositors and Shareholders have been fully sat¬ 
isfied and discharged. 

6. Holders of what are commonly called “Surplus Cer¬ 
tificates” or “Foundation Surplus Certificates” by inter¬ 
vention in this cause and otherwise are asserting their right 
to participate in the distribution of the assets of said Asso¬ 
ciation. Petitioners aver, if it be found as a matter of law 
that such holders of “Surplus Certificates,” or “Founda¬ 
tion Surplus Certificates” are entitled to participate in the 
distribution of the assets of said Association, that any such 
right so to do is subordinate to the rights of the ABC De- 
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positors and Shareholders for the following reasons, among 
others: 

a. The only shares authorized to be issued by the Montf 
gomery Building and Loan Association are those issued t<j> 
the ABC Depositors and Shareholders. If it be found a$ 
a fact that any other class of stock was issued, the issuance 
of such stock was beyond the power and authority of th^ 
officers and directors of the Association and could neither 
create nor confer rights superior to the ABC Depositors 
and Shareholders. 

b. Said “Surplus Certificates” or “Foundation Surplus 
Certificates” on their face disclose that such certificates 

did not, and by their terms were not intended toj 
26 convev or create anv interest in the assets as such of! 

the Association, but expressly recite that the interest 
of the holders of such certificates is limited to participation! 
in any surplus that might exist or be thereafter created;' 
as a consequence the interest of the holders of such cer-j 
tificates is limited to any surplus existing only after full 
payment to the ABC Depositors and Shareholders. 

Wherefore, the premises considered, petitioners respect-! 
fullv pray: 

A. That the ABC Depositors and Shareholders be found! 
and declared to be entitled to priority in any distribution! 
of assets which may be ordered. 

B. For an order directing the Receiver to distribute the; 
funds available for distribution as follows: 

1. The costs and expenses of dissolution proceedings.! 

2. Payment in full of claims of all ABC Depositors and; 
Shareholders. 

3. The Distribution of such surplus as may remain after; 
the distribution as aforesaid in such manner as the Court; 
may direct. 

C. For such other and further relief as may be just and i 
equitable. 

EMANUEL R HAAS 
Chairman of the ABC Deposit j 
and Shareholders Protective ! 
Committee 

Emanuel R. Haas, being first duly sworn, upon oath de- j 
poses and says that he is the Chairman of the ABC Deposit! 
and Shareholders Committee of the Montgomery Building ; 
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and Loan Association; that he makes this affidavit as a mem¬ 
ber of said Committee acting for the benefit of the ABC 
Depositors and Shareholders and particularly on behalf of 
those named in Exhibit A hereof; that he has read the fore¬ 
going Petition and that the allegations and averments 
therein contained are true. 


EMANUEL R HAAS 


Sworn to before me, a Notary Public, and subscribed in 
my presence this 30" day of August, 1938. 


HELEN A. LOSANO 
(Seal) Notary Public 

IRWIN GEIGER 
Attorney for the ABC Depos¬ 
itors and Shareholders Protec¬ 
tive Committee 
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Opinion 

Filed July 8, 1940 


Mr. Irwin Geiger, a member of this bar, makes applica¬ 
tion for allowance of attorney’s fees as counsel for “A. B. 
C. Deposit and Shareholders Protective Committee” to be 
paid by the Receiver. 

Messrs. Abbott, Puller and Myers, members of this bar, 
petition the court for allowance of attorneys’ fees as coun¬ 
sel for holders of Foundation Surplus Certificates to be paid 
from undistributed funds in the hands of the Receiver. 

Mr. Geiger in his application states that the purpose of 
his employment was to represent members of said Com¬ 
mittee and all other A. B. C. shareholders and depositors 
“in asserting and protecting their distributive rights to the 
assets of the Montgomery Building and Loan Association, 
and to resist the efforts of the Surplus Certificate holders 
to create a prior lien on the assets of said Building and 
Loan Association.” 

The employment of Abbott, Puller and Myers was for the 
purpose of asserting distributive rights of the holders of 
Foundation Surplus Certificates in the assets of this Asso¬ 
ciation. 

Neither counsel created the fund. It was already in ex¬ 
istence, and the only question involved was its proper divi- 



GEIGER VS- PEYSER. 


23 


sion among certain classes of so-called stockholders. The 
holders of Classes A. B. and C. stock contended that all 
shareholders are entitled to be paid in full out of the assets 
of the Association before anv distribution to holders 

28 of Foundation Surplus Certificates. The holders of 
Certificates contended that because of fraudulent 

representations made to induce them to purchase such Cer¬ 
tificates, they have the status of creditors and are entitled 
to be preferred in the distribution of the assets of the Asso¬ 
ciation over the shareholders of A. B. and C. stock. 

It appears that Mr. Geiger has been paid by his clients 
$4,290.14 and Abbott, Puller and Myers have received 
$1,657.70 from their clients. 

The court is of opinion that neither counsel is entitled to 
an allowance of attorney’s fees to be paid out of the fund 
in the hands of the Receiver. 

The law seems to be settled as stated in 7 C. J. S. § 193, p. 
1100 : 

“After the fund or property has been brought in and 
made available by the decree of the court, and nothing re¬ 
mains but its proper administration and distribution, con¬ 
tests which may arise between claimants, in respect to pri¬ 
orities or the right to share in the fund, are individual mat¬ 
ters involving antagonistic interests, and the counsel fees 
of those conducting such contests cannot, therefore, be made 
a charge on the fund or on the property, but must be paid 
by the parties themselves.” 

The respective applications for allowance will be denied. 

0 R LUHRING 
Justice. 

July 8th, 1940. 

29 Order 

Filed July 8 1940 

* * # 

On consideration of the several application of Irwin Gei¬ 
ger and Abbott, Puller and Myers for allowance of attor¬ 
neys’ fees to be paid out of the fund in the hands of the 
Receiver herein, it is this 8th day of July, 1940 
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Adjudged and Ordered that the application of Irwin Gei¬ 
ger and the application of Abbott, Puller and Myers be and 
the same are each severally denied. 

0 R LUHRING 

Justice . 


30 Notice of Appeal 

Filed July 20 1940 
# * # 

Irwin Geiger hereby gives notice that he is taking an 
appeal from the order of the District Court of the United 
States for the District of Columbia dated July 8,1940 denv- 
ing his application for allowance of attorney’s fees. Said 
appeal is taken to the United States Court of Appeals for 
the District of Columbia. 

IRWIN GEIGER 


Memorandum 

July 20 - 1940. 

Bond ($250) of Irwin Geiger on appeal filed. 

31 Designation of Record 

Filed August 3 - 1940 
* * ■* 

To constitute the record upon his appeal heretofore en¬ 
tered in the above entitled cause, applicant designates as 
follows: 

1. Application of Irwin Geiger for allowance of attor¬ 
ney’s fees as counsel for A. B. C. Depositors and Share¬ 
holders Protective Committee, with exhibits thereto at¬ 
tached. 

2. Letter dated June 3, 1940 addressed to Honorable 
Oscar R. Luhring from Irwin Geiger. 

3. Order of instruction to Receiver as to procedure; said 
order dated February 3,1939. 

4. Receiver’s Report of Claims filed and as to Distribu¬ 
tion of Funds; Exhibits G and H. 

5. Order approving Receiver’s report and schedule of 
distribution. 
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6. Intervening petition on behalf of the A. B. C. De¬ 
positors and Shareholders Protective Committee. 

7. Memorandum opinion of Mr. Justice Luhring. 

8. Order dated July 8, 1940 denying the application of 
Irwin Geiger for allowance. 

9. Notice of appeal. 

10. This designation. 

Copy of the foregoing Designation was served on Julius 
I. Peyser, Receiver of the Montgomery Building and Loan 
Association, this 3rd day of August, 1940. 

IRWIN GEIGER, pro se. 

32 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 31, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in accordance with Rule 75 (g) 
of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in cause entitled In re: Disso¬ 
lution of Montgomery Building and Loan Association, a 
corporation, Equity No. 66434, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 22nd day of August, 1940. 

(Seal) C. E. STEWART, 

Clerk. 
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33 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Feb 18 1941 Joseph W. 

Stewart Clerk 

In the United States Court of Appeals 
For the District of Columbia 

No. 7751 

Irwin Geiger, Appellant 
vs. 

Julius I. Peyser, Receiver Montgomerv Building & Loan 

Association Appellee 

Stipulation Supplementing Record on Appeal 

It is hereby stipulated and agreed by and between the 
appellant and the appellee herein that the record on appeal 
transmitted bv the Clerk of the District Court of the United 
States for the District of Columbia shall be supplemented 
by the inclusion in the record on appeal of the following 
additional facts, records, documents and pleadings: 

Montgomery Building & Loan Association initiated its 
proceedings for dissolution and liquidation by a petition 
filed February 2, 1938 under Sections 768-797 D. C. Code 
of 1901. A reference was made to the Auditor of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia upon whose report that Court on April 19, 1938 
appointed Julius I. Peyser permanent receiver and ap¬ 
pointed William E. Richardson attorney for the receiver. 

It appeared from the schedules filed with the receiver’s 
report that the assets of the Association were valued at 
$565,000. Deposits of shareholders of all classes aggre¬ 
gated $538,000. and the outstanding foundation surplus 
certificates aggregated $317,000. 

The form and provisions of the foundation surplus cer¬ 
tificates are shown in the typical certificate attached hereto 
marked “Exhibit A”. A large number of the holders 

34 thereof claimed preference in distribution from the 
assets of the corporation upon the principal theory 

that misrepresentations had occurred in the sale thereof, 
their claims having been asserted in an intervening petition 
of Edwin J. Heath and others filed in the liquidation pro¬ 
ceeding on March 7, 1938 as supplemented by an amended 
petition filed June 25, 1938. 
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I 

i 


On June 17, 1938 a petition was filed by Julius I. Peyser j 
for leave to employ special counsel to represent the re- j 
eeiver in opposing; these claims of the foundation surplus j 
certificate holders, whereupon the Court on June 17, 1938 
entered the following order: I 

“Upon consideration of the petition of Julius T. Peyser, j 
Receiver, for the employment of special counsel, it is, by 
the Court, this 17th day of June, 1938, 

Ordered, that James M. Earnest be and he is hereby ap- I 
pointed special counsel for Julius I. Peyser, Receiver, for j 
the purpose of representing the interests of the sharehold- j 

ers of Classes A, B and C in the matter of the claims as- j 
serted by the surplus fund certificate holders against said 
Receiver and the funds and assets of the dissolved corpora¬ 
tion in the custody of said Receiver, the compensation of i 
said special counsel to be paid out of the funds in the hands j 
of the Receiver in such amount as the Court mav hereafter 

* i 

determine to be reasonable compensation for such services j 
as mav be rendered.” j 

* i 

On October 10, 1938 the receiver by his special counsel | 
filed an answer to the intervening petition of Edwin J. j 
Heath et al denying the right of the foundation surplus ! 
certificate holders to receive distribution from other than ; 
such surplus as might remain after the payment of the j 
claims of the distributors. 

On February 3,1939 after numerous conferences with the j 
Court relative to the petition of the receiver for instructions j 
filed December 1,1938, the Court entered an order instruct- j 
ing the receiver in respect to the hearing and allowance of 1 
claims, the fifth paragraph of which order is as follows: ! 

“5. Said Receiver is further directed that in the event a \ 
proposal to compromise the differences existing between i 
the stockholders and certificate holders is presented by a I 
substantial number of the parties respectively inter-' 
35 ested, then the said Receiver shall notify all inter-1 
ested parties of the terms of the proposed compro- j 
mise, ascertain their attitude in respect thereto, and report! 
the facts to the Court for its action.” 

On June 1, 1939 the receiver filed his report containing! 
schedules of all claims allowed by him, from which report) 
it appeared that a proposed compromise and settlement of! 


I 

i 
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the controversy between the two classes of claimants had 
been proposed as provided in Section 5 of the foregoing 
order of February 3, 1939, and that notice of the proposed 
compromise had been given to all of the claimants of both 
classes. The responses of the claimants are stated in the 
receiver’s report as follows: 

Deposit Claims 


Class 

Total filed 

Accepted 

Rejected 

A 

$116,930.48 

$81,991.30 

$4,788.40 

B 

14,800.00 

6,500.00 

0 

C 

363,955.08 

286,281.21 

11,809.36 

Insured 

1,260.44 

970.32 

0 

Total Deposit 
Claims 

496,946.00 

$375,742.83 

16,597.76 

Certificate Holder 


Claims 

$253,723.41 

$175,814.29 

20,489.50 


Thereafter such proceedings were taken as resulted in 
the approval of the receiver’s report including the schedules 
tiled therewith and the proposed compromise between the 
two classes of claimants with leave to those who had not 
approved to file exceptions and reserving from distribution 
a fund sufficient to pay in full the claims of all exceptants 
with provisions for the hearing and disposition of such 
claims. 

The conferences between counsel for the two classes of 
claimants were participated in by the receiver and his gen¬ 
eral counsel, by the appellant, by the special counsel for the 
receiver appointed to represent the interest of the share¬ 
holders in the matter of the claims asserted by the certifi¬ 
cate holders, by the attorneys for Heath and others, and by 
other attorneys representing the various individual certifi¬ 
cate holders, and resulted in the agreement of settlement 
which was thereafter approved by the Court in its order of 
June 1, 1939. 

On July 18,1939 a petition of James M. Earnest was filed 
for the payment of attorney’s fees for services performed 
under the Court’s order of appointment of June 17, 
1938. 

36 On July 22, 1939 after the hearing the Court or¬ 
dered the payment to Mr. Earnest of $6000. out of the 
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general funds in the hands of the receiver for all services 
rendered to that date. 

It appears from the report of the receiver containing the 
schedule of allowed claims and distribution that the amounts ! 
of the claims of each class and the distribution of the divi¬ 
dend paid thereon were as follows: 

Classes A, B and C, savings accounts and sup¬ 
plemental schedule claims for deposits aggre¬ 
gated .$538,548.26 ! 

Claims of surplus fund certificate holders ag¬ 
gregated .$316,415.69 | 

Total claims filed.$S54,963.95 | 

The first dividend was paid as follows: 

Classes A, B and C, savings accounts and sup¬ 
plemental schedule $316,398.07 I 

Foundation Surplus Certificate Holders $ 94,925.58 j 

$411,323.65 i 

i 

The total claims of Class C stockholders and Foundation 
Surplus Certificate Holders listed in Schedule 3 of said j 
report aggregated $689,612.15 divided as follows: 

Deposits $373,196.50 
Certificates $316,415.65 

On these combined claims the dividend paid by the receiver j 
was $314,178.58, of the total dividend of $411,323.65. 

A typical page of schedule 3 is annexed hereto marked 
“Exhibit B”. 

This stipulation is supplemental to the record heretofore j 
filed in the United States Court of Appeals for the District 
of Columbia and is therefore not intended to constitute a 
complete in itself statement of the facts. 

WM. E. RICHARDSON, j 

Attorney for Appellee 
Woodward Building 

IRWIN GEIGER, 

Attorney for Appellant 
Tower Building 

© i 


j 

! 
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37 “Exhibit A” 

Number Shares 


Montgomery Building and Loan Association 
Incorporated under the Laws of the District of Columbia 
Foundation Surplus Certificate 

This is to certify that.as an 

* 

Investing Subscriber to .... shares of the full participating 
capital stock of the Montgomery Building and Loan Asso¬ 
ciation of Washington, D. C. has paid.Dollars for 

and is therefore the owner of.Foundation Surplus 

Certificates of this Association issued and to be held, sub¬ 
ject to its By-Laws, with said shares of the Association. 

The legal holder hereof shall be entitled to receive from 
the Surplus Fund of the Association the amount repre¬ 
sented hereby, in cash or by credit on Pass Book, when the 
Surplus equals the amount of all outstanding Foundation 
Surplus Certificates; and thereafter shall be entitled to a 
full proportionate participation in the Surplus Fund; all 
in addition to the holder’s right to also participate in the 
full net earnings of the Association through his share sub¬ 
scription. 

This certificate is not withdrawable but is transferable 
on the books of the Association in person or by attorney, 
upon surrender of this certificate properly endorsed. 

In Witness V’hereof, the Association has caused this 
certificate to be signed by its duly authorized officers and 
its corporate seal to be hereon affixed at Washington, D. C., 
this .. day of.19... 


President. Secretary. 

Par Value of Capital Shares 
Shares $100 Each 
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Schedule “3” (Cont’d) 


Foundation Surplus 



Class C Stockholders 

Certificate Holders 



Claim 

First 

Claim 

First 


Allowed By 

Dividend 

Allowed By 

Dividend 

Total First 

Name 

Receiver 

(58.75%; 

Receiver 

(30%) 

Dividends! 

American Printing Co. 






by Ralph E. Dewhirst 






& Earl .7. Dewhirst 

$4.54 

$2.67 

$195.00 

$58.50 

$61.17 j 

Ames, William P. 

4.33 

2.54 

121.25 

36.38 

38.92 

Anderson, Catherine R. 






and/or Ollie A. 

682.48 

400.96 

675.00 

202.50 

603.46 j 

Anderson, E. D. and/or 






Adelaide E. 

109.83 

64.53 

300.00 

90.00 

154.53 

Anderson, Estol H. 

.05 

.03 

8.00 

2.40 

2.43 | 

Anderson, Frederick 

318.54 

187.14 

97.00 

29.10 

216.24 j 

Anderson, Glenn and/or 






Ruth 

851.81 

500.44 

150.00 

45.00 

545.44 i 

Anderson, Lulu IT. 

.36 

.21 

75.00 

22.50 

22.71 j 

Anderson, Mattie L. 






and/or Emil G. 

5.00 

2.94 

97.00 

29.10 

32.04 

Anderson, Dr. Wilhelm 






and/or Alice 

1.32 

.78 

600.00 

180.00 

180.78 ! 

Angelico, I. Harry and/or 






B. R. Angelico 

8.25 

4.85 

48.50 

14.55 

19.40 

Arentson, Emily 

142.40 

83.66 

75.00 

22.50 

106.16 

Arledge, Virginia L. 

140.59 

82.60 

300.00 

90.00 

172.60 

Armfield, Louise 

6.97 

4.09 

97.00 

29.10 

33.19 

Arminger, William 

.95 

.56 



.56 | 

Armour, Alexander A. 

56.08 

32.95 

242.50 
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1,109.61 

651.90 

300.00 
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231.79 

136.18 

39.00 

11.70 

147.88 ! 
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10.50 

6.17 

300.00 
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Aubright, Edna Stuart 
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1,119.18 
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BRIEF OF APPELLANT 


IN THE 

United States Court of Appeals 

for the District of Columbia 
April Term, 1940 


No. 7751 


IRWIN GEIGER, Appellant, 
vs. 

JULIUS I. PEYSER, Receiver, Montgomery Building & 
Loan Association, a Corporation 


JURISDICTIONAL STATEMENT. 


This is an appeal from an order denying appellant’s ap¬ 
plication as counsel of a Depositior’s committee for an al¬ 
lowance of fees from the distributive share of the class di¬ 
rectly benefited by his efforts on their behalf. The Court be¬ 
low denied the application upon what will hereafter be 
demonstrated was an erroneous concept of the law. The 
facts are not in dispute and no issue of fact was involved in 
the Court’s conclusion. 

lb 




Appellant’s application was filed in the District Court on 
September 26, 1939 (Record, p. 1). No adverse pleading 
was filed. On July 8 the Court filed its memorandum opin¬ 
ion (Record, p. 22) denying appellant’s application which 
was implemented by its order of the same day (Record, p. 
23). Appellant filed notice of appeal on July 20,1940 (Rec¬ 
ord, p. 24) and the appeal was seasonally perfected. 

Statement of the Case. 

On February 2,1938 the Montgomery Building and Loan 
Association filed its petition for dissolution and liquidation 
in the United States District Court for the District of Co¬ 
lumbia which, upon reference to the auditor of the District 
Court, resulted on April 19, 1938 in the appointment of 
Appellee as Receiver (p. 26). 

The total assets of the Association were valued at $565,000 
(p. 26). There were two classes of claimants, each assert¬ 
ing priority over the other. One group known as the ABC 
Depositors had claims aggregating $538,000; the other group 
held what were known as Foundation Surplus Certificates, 
and their claims aggregated $317,000. The total claims of 
both classes filed and allowed equalled $854,963.95. If either 
class prevailed in the ultimate distribution, it would be at 
the expense of the other. 

On July 20, 1938 Appellant was employed as counsel for 
the ABC Deposit and Shareholders Protective Committee, 
a group which had theretofore been organized for the pur¬ 
pose of protecting their distributive rights to the assets of 
the Association, and to resist the efforts of the Surplus Cer¬ 
tificate Holders to create a prior lien on these assets (p. 1 
and 2). 

Prior to the employment of Appellant as counsel for the 
ABC Depositors Protective Committee, the Certificate hold¬ 
ers had organized their own protective committee and had 
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intervened, contending that by virtue of a fraud perpetrated 
on them in the sale of these certificates thev were entitled 
to a judgment for their purchase price which should be paid 
by the Receiver prior to any distribution to the ABC De¬ 
positors. There were approximately 1,700 such claims, each 
bottomed on fraud and false representation. If all of these 
claims were litigated to a conclusion it was obvious that 
years must necessarily elapse before any distribution what¬ 
soever could be made, during which time the enormous ex¬ 
pense attendant on such litigation would substantially 
diminish the ultimate amount available for distribution 
regardless which side prevailed (Record, page 2). 

Accordingly, shortly after entering upon his employment, 
Appellant directed his efforts toward an equitable compro¬ 
mise, and thereafter spent months of unremitting effort in 
the pursuit of that objective. Repeated overtures and in¬ 
numerable conferences with counsel for the opposing com¬ 
mittee proving unavailing, Appellant sought a basis for 
effecting a compromise through judicial process. In this he 
had the wholehearted cooperation of the Receiver and his 
general and special counsel. Accordingly, on February 3, 
1939 the Court below entered an Order on the petition of 
the Receiver for instructions directing him among other 
things as follows (Record, p. 10): 

“5. Said Receiver is further directed that in the 
event a proposal to compromise the differences existing 
between the stockholders and certificate holders is pre¬ 
sented by a substantial number of the parties respec¬ 
tively interested, then the said Receiver shall notify all 
interested parties of the terms of the proposed com¬ 
promise, ascertain their attitude in respect thereto, and 
report the facts to the Court for its action. 

O. R. Luhrixg, Justice.” 

Appellant thereupon expanded his efforts by conferring 
not only with counsel for the opposing group, but with indi- 
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vidual claimants of both classes and their counsel. Ulti¬ 
mately appellant devised a formula for proposed settlement 
which contemplated an immediate distribution of $400,000 
and included a formula for all subsequent dividends (Rec¬ 
ord, p. 5-7). 

On March 30, 1939, Appellant’s proposal, having been 
accepted by “A substantial number of the parties inter¬ 
ested” within the meaning of Paragraph 5 of the Order of 
February 3, was formally submitted to the Receiver to¬ 
gether with the formula upon which the compromise was 
based, and the Receiver was requested to proceed to can¬ 
vass all claimants pursuant to the direction of said Order 
(Record, p. 4-7). This the Receiver did, and the over¬ 
whelming volume of acceptances over rejections substan¬ 
tiated Appellant’s confidence in the underlying equity and 
fairness of his plan. Only 68 claimants of all classes out 
of a total of 1,999 claims rejected the compromise (Record, 
p. 18). Of this number, only approximately 50, whose 
claims aggregated barely 1% of the total claim, elected to 
stand on their rejection (Record, p. 8). 

Thereupon the Receiver prepared schedules for distribu¬ 
tion of the proposed first dividend, employing the formula 
conceived and submitted by appellant; and on June 15,1939, 
the Court passed an order directing the Receiver to forth¬ 
with make said distribution which was thereupon promptly 
done (Record 19). A first dividend of $411,323.65 resulted, 
of which $316,39S.07 was paid to ABC Depositors and $94,- 
925.5S to Surplus Certificate holders. Appellant, under the 
terms of his contract with each of the members of the Com¬ 
mittee, received a total fee of $4,290.14. This represented 
9 per cent of the dividend received by members of the Com¬ 
mittee. 

Appellant’s application for an allowance of fees, whose 
rejection by the trial Court is the subject of this appeal, 
contemplated an allowance to him from undistributed funds 
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in the hands of the Receiver to which the ABC Depositors 
and Shareholders (the class directly benefited by his ef¬ 
forts) were entitled. The application further proposed that 
as a condition to its allowance the Court direct the refund 
of the fees heretofore paid to counsel by the Committee in 
order that they might not be personally penalized in pro¬ 
curing benefits which all members of their class had ac¬ 
cepted and enjoyed. No pleading in opposition to appel¬ 
lant’s application was filed, nor has any creditor or other 
interested party or person interposed any objection to its 
allowance. 

Statement of Points. 

The Court erred in denying appellant’s application for 
allowance of fees from the undistributed funds of the class 
directlv benefited bv his efforts. 

* V 

Summary of Argument. 

I. Under the conceded facts appellant’s efforts as coun¬ 
sel for the A.B.C. Depositors and Shareholders Protective 
Committee in conceiving and submitting an acceptable for¬ 
mula for settlement, were directly beneficial to the entire 
class from whom compensation is sought: 

a) The pending litigation which because of its na¬ 
ture would, if continued to a conclusion, have taken 
years to litigate was settled; 

b) Appellant’s plan provided a formula for all fu¬ 
ture dividends, thereby assuring the expeditious wind¬ 
ing up of the estate and distribution to claimants with¬ 
out further litigation. 

c) The settlement of the controversy by the adop¬ 
tion of appellant’s plan conserved the funds of the 
Receivership which would necessarily have been ex¬ 
pended for counsel fees and administrative expense in 
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litigating the approximately 1,700 individual claims of 
fraud asserted by the surplus certificate holders. 

d) Each member of the benefited class having ex¬ 
pressly and affirmatively assented in writing to appel¬ 
lant's plan of compromise, it follows that by accepting 
the benefits of appellant’s plan of settlement they are 
bound under established principles of law and equity 
to contribute their pro rata share of reasonable coun¬ 
sel fees for procuring such benefits for them. 

II. The Court erred in holding as a matter of law that 
appellant’s application for an allowance of fees must be 
denied. 


(a) The general principle of law invoked by the 
Court below has no application to the facts and was 
erroneously applied. 

(b) The assumption by the Court that the Receiver¬ 
ship funds were available for distribution by its decree 
at the time that the service rendered by the appellant 
for the class from whose funds he seeks compensation, 
is erroneous and exactly contrary to the record facts 
which clearly establish that the decree making the funds 
available was the direct product of appellant’s efforts 
in devising an acceptable formula for settlement and 
was entered subsequent to and solely as a result of the 
almost unanimous acceptance of appellant’s plan of 
compromise. 

(c) The Court was in error in assuming that appel¬ 
lant sought an allowance of fees from the entire fund 
in the hands of the Receiver. Appellant’s application 
was directed only against undistributed funds belong¬ 
ing to the ABC Depositors, the class represented by 
him through the ABC Depositors and Shareholders 
Protective Committee, of which he was counsel. 
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ARGUMENT. 

I. Under the conceded facts appellant’s services were 
highly beneficial to the claimants and the trust estate. 

In order to properly evaluate the services for which ap- ! 
pellant seeks compensation, the state of the case at the time j 
appellant's plan of compromise settlement was adopted j 
must be examined. A bitter controversy had been raging i 
for months between the two classes of claimants, each seek- I 
ing priority over the other. The surplus certificate holders 
claimed fraud in the sale of the certificates to them and the ; 
Court, as the record discloses, was bedeviled with the prob¬ 
lem of hearing and disposing of hundreds of separate and i 
individual claims of fraud. As was subsequently proven j 
by the time consumed in hearing the claims of the approxi- j 
mately fifty objectors, it would have taken months and per- j 
haps years of continuous testimony before a special master | 
or the auditor to hear the testimony of this horde of claim- ! 
ants. All this time and expense would have been consumed 
without any distribution, notwithstanding the fact that the 
Receiver had liquidated practically the entire estate and j 
had in his possession over a half a million dollars in cash 
not a dollar of which could be distributed pending final dis- j 
position of the litigation. Weary months had passed in j 
fruitless negotiations with counsel for the surplus certifi- ! 
cate holders. Finally, abandoning efforts to negotiate with j 
counsel for the surplus certificate holders, appellant, in a i 
series of conferences with the Receiver and his counsel, laid ! 

i 

the ground work for the ultimate plan of settlement, and the ! 
Receiver thereupon, by appropriate application and order, j 
obtained authority from the Court to receive and submit a j 
plan of settlement, if one could be devised, directly to all | 
claimants. Accordingly appellant formulated his plan of j 


i 
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settlement, which solved the dilemma and made possible the 
distribution which followed shortly thereafter. 

The principle of Trustees v. Greenougli, 105 U. S. 532, 
26 Law. Ed. 1157,1160 is clearly applicable. 

<<# * * It is also established by sufficient author¬ 

ity, that where one of many parties having a common 
interest in a trust fund, at his own expense takes 
proper proceedings to save it from destruction and to 
restore it to the purposes of the trust, he is entitled to 
re-imbursement, either out of the fund itself, or by 
proportional contribution from those who accept the 
benefit of his efforts * * *” (Italics supplied). 

This doctrine as applied to innumerable factual situations 
has been restated in many ways. For a recent application 
of this doctrine see Sprague v. Ticonic National Bank, 307 
U. S. 161, 59 S. Ct. 777. But underlying all is the fundamen¬ 
tal, equitable proposition that he who accepts the benefits 
of services of counsel must pay his proportionate share of 
the cost of such services. Thus in Hobbs vs. McLean, 117 
U. S. 567, 82-29 Law Ed. 941, 46 the Court, in commenting 
on Trustees v. Greenougli, supra, stated. 

“* * * When many persons have a common inter¬ 
est in a trust property or fund, and one of them, for 
the benefit of all and at his own cost and expense, brings 
a suit for its preservation or administration, the court 
of equity in which the suit is brought will order that 
the plaintiff be reimbursed his outlay from the prop¬ 
erty of the trust, or by proportional contribution from 
those who accept the benefits of his efforts. # * *” 
(Italics supplied.) 

In this connection it must be remembered that appellant 
is not seeking compensation to be charged against the en¬ 
tire fund. All that he here seeks is an allowance limited 
only to the entire class which directly benefited by his ef¬ 
forts, although in truth, the distinction is more fancied than 
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real because of tlie actual acceptance of the benefit of efforts, 
by practically all members of both classes of claimants. 

This honorable Court on January 6,1941, in case No. 7528, 
Thomas and O’Connell, Appellants, v. Peyser and Tumulty, 

Receivers, el al., stated the applicable principle thus: 

“ * # * It is well settled that if one who has an 

interest in a common fund brings a successful suit to 
preserve, protect or increase that fund, or if he creates 
or brings into court a fund in which others may share 
with him, he is entitled to an allowance of counsel fees 
to be paid out of the fund. Trustees v. Greenouqh, 
105 U. S. 527 (1881); Notes (1927) 49 A. L. R. 1149; 
(1937 107 A. L. R. 749; cf. Fletcher v. Coomes, 52 App. 
I). C. 159, 285 Fed. 893 (1922). The principle which 
supports the rule is that the benefit of the suit enures 
not only to the one who brought it, but also to all 
others entitled to participate in the fund so created, 
increased or protected, and therefore, when the claim¬ 
ant is an attorney, the law will imply an attorney-client 
relationship as to all who accept the benefit * * V’ 

Hereafter follow citations from a few of the manv illustra- 
tive cases: 

“The custom of allowing compensation to solicitors 
out of a fund in Court originated as it appears in Eng¬ 
land in Courts of equity * * * upon the theory that 
where one litigant had proceeded and at his own ex¬ 
pense had either created or preserved or protected a 
fund and others were entitled to claim and did claim in 
the results of his labors, it was not fair that the person 
who had taken the risk and cost and expenses of litiga¬ 
tion should bear all the costs but that those who shared 
in the fruits of it should bear their fair pro rata share. 
This rule is eminently fair and proper * * *. 

“In America * * * the rule is established that 

where one goes into a Court of equity and takes the risk 
of litigation on himself and successfully creates or pre¬ 
serves or protects a fund to a share of which others are 
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entitled those others will not be allowed to lie back and 
share the results of these successful labors without 
contributing their due share * * * ” Buell v. Karawlia 
Lumber Co., 201 Fed. 762, 768-9. 

In Adams et al. v. Keillor Milling Co., et al., 38 Fed. 281, 
2S2, the Court declared in commenting on the rule laid 
down in Trustee v. Greenough and Central Railroad v. 
Pettis: 

“This rule rests upon the ground that where one 
litigant has borne the burden and expense of a litigation 
that has enured to the benefit of others as well as him¬ 
self, those who have shared in the benefits should con¬ 
tribute to the expense.” 

See also Muskingam Boiler Works v. Tennessee Valley 

I. & R. Co., 274 Fed. 836, 837. 

In Buford et al. v. Tobacco Growers Cooperative Associa¬ 
tion, et al., 42 Fed. (2) 791, the Fourth Circuit Court of 
Appeals declared (page 792): 

“There can be no doubt that in a case where counsel 
for complainants who sue as representatives of a class 
succeed in recovering or preserving a fund which is 
brought into the custody of the Court and enures to the 
benefit of the class, such counsel are entitled to reason¬ 
able compensation for his services to be paid them out 
of the fund.” 

See also Carbon Steel Co. v. Slapback , 31 Fed. (2) 702, 
705. 

The case of Nolte v. Hudson Navigation Co., 47 Fed. (2) 
166, 167 is particularly noteworthy. In that case, as here, 
the fund was in Court and the efforts of counsel did not re¬ 
sult in an increase in the total funds held for distribution for 
the creditors as a whole, but did succeed in increasing the 
amount for the class from which compensation was sought. 
The Court declared: 

“While the result of the efforts for which an allow¬ 
ance is asked was not to increase the total of the funds 
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to be distributed, as in the Greenough Case, supra, the j 

amount to be distributed to creditors of the class to ! 

which the clients of the petitioning attorneys belonged ! 

was increased, and thev were benefited exactly as much i 

as thev would have been had the free assets fund itself ; 

been increased enough to give them the added dividend | 

on their claims. The principle on which allowances are ! 

made is broadlv tliat those who share in a benefit which ! 
* 

has been obtained at the expense of one, or a part only, | 
of their number should justly share the expense by j 
which they are enabled to benefit. Adams et al. v. | 
Kehlor Milling Co. et al. (C. C.) 38 F. 281; Harrison v. : 
Perea, 168 U.S. 311, 325, 18 S. Ct. 129, 42 L. Ed. 478; i 
Woodruff v. New York, L. E. & W. R. Co., 129 N. Y. 27, | 
29 N. E. 251; Davis v. Bay State League, 158 Mass. 434, j 
33 X. E. 591. We see no reason why this should be con- j 
fined to benefits which result solelv from additions to I 
the total of the fund held for distribution, or whv it i 
does not equally apply to an increase in the distributable i 
amounts to each creditor of the class brought about bv | 
the exclusion of claims which, but for the expenses j 
incurred, would have shared in the fund to the propor- | 
tionate disadvantage of the general creditors, who, by j 
the shutting out of such claims, have received more 
than they otherwise would. The petitioners have pro- j 
served the fund for application to the claims of credi- ! 
tors entitled to share exclusively in it, and those who ! 
have been thus benefited should share ratably in the j 
reasonable and necessary expense. Compare McCor- ! 
mick v. Elsea, 107 Va. 472, 59 S. E. 411; Hutchinson ! 
Box Board & Paper Co. v. Van Horn (C. C. A.) 299 F. ! 
424.” 

The attention of the Court is respectfully directed to the | 
fact that as a condition precedent to the payment of the ! 
dividend under appellant’s formula, each claimant was re- ! 
quired to give his affirmative assent in writing. On page 17 j 
of the Record is found a reproduction of the Receiver’s 
notice to all claimants which sets forth in detail appellant’s | 
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proposed settlement and concludes with the following state¬ 
ment: “You therefore are requested to indicate your ap¬ 
proval or rejection of the proposed compromise by filling in, 
signing and immediately mailing the enclosed postcard to 
the Receiver.” This postcard required the claimant to 
clearly indicate over his signature his acceptance or rejec¬ 
tion of the plan. In paragraph 8 of his Report of June 1, 
1939 to the Court the Receiver declared: (Record, p. 13) 
“The return of said cards shows that the overwhelming 
majority of claimants of both classes approved said plan, 
a summary statement of the results of said notice and re¬ 
return being attached hereto and marked Receiver’s 
Exhibit ‘H\” 

II. The court erred in denying appellant’s application 
for an allowance of fees as a matter of law. 

The general principle of law invoked by the Court below 
has no application to the facts and was erroneously applied. 
The Court below fell into the error of adopting a vague 
generalization from 7 C. J. Secundum Par. 193, p. 1100 as 
the law of the case. In the light of the many decided cases, 
some of which are quoted supra a mere reading of the 
paragraph quoted in the Court's memorandum supplies its 
own refutation. Interestingly enough, the quote is lifted 
verbatim from its predecessor volume, G C. >1. Par. 394. p. 
784, and the citations under footnote 91 disclose that the 
generalization is predicated on a factual situation al¬ 
together distinguishable from the facts in the case at bar. 
Citing Strong v. Taylor, 82 Ala. 213-2 S. 760; Grimball v. 
Cruse, 70 Ala. 534. 

The citation in 7 C. J. Sec. restated the proposition 
verbatim, as above noted, but substitutes a later case as its 
authority Wallace v. FisJce, 80 F. (2d) 897. Unfortunately 
for the editor, he apparently failed to ascertain that there 
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were two opinions in the Wallace case—the first on April 
24, 1935 denying allowance to counsel for fees chargeable 
against a benefited class, and a much more exhaustive 
opinion on rehearing on January 13, 1936 wherein the 
Court expressly reversed itself and granted the relief 
sought. The facts upon which the elaborate opinion on re¬ 
hearing are predicated merit recital as an aid in determin¬ 
ing the issues at bar: counsel represented one of several 
remaindermen in a series of law suits which ultimatelv re- 
suited in a determination that the remainder, insofar as his 
client was concerned, had vested. This position was vigor¬ 
ously contested by the other remaindermen. In subsequent 
and independent litigation the remaindermen reversed their 
prior position and relied on this adjudication in resisting 
litigation by the State to assess taxes against them, thereby 
in effect adopting the position successfully asserted by 
their opponent in the prior litigation. Counsel for their 
former adversary then sought to recover counsel fees from 
the other remaindermen on the tlieorv that bv so doing tliev 
had adopted and accepted the benefits of his services. The 
language of the Court on rehearing, beginning at page 907, 
gives eloquent proof of the error into which the Court below 
was led by its adoption of the quoted generalization as the 
law of the case. 

“The original action contained no threat against the 
trusteeship as such [Franz v. Buder (C. C. A.), 11 F. 
(2d) 854, 858]; later criticism developed because of the 
attitude of the trustees against the validity of the re¬ 
mainder interests involved [Franz v. Buder (C. C. A.) 
34 F. (2d) 353, and Mississippi Valley Trust Co. v. 
Buder (C. C. A.), 47 F. (2d) 507]. This was in reality 
a defense for the benefit of the trustees, although un¬ 
doubtedly appellees joined in it despite the obvious 
fact that it was directed against their own material in¬ 
terests, as they now perceive. This, however, is not 
to say that a defendant may not defend through his 
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own counsel, from whatever motive, however mistaken, 
and may not, in a proper case, be free from liability 
for fees of opposing counsel. On the other hand, the 
mere fact that a large percentage of those interested 
may have employed counsel, and may have opposed the 
suit whose institution had benefited them will not pre¬ 
vent their interests from being subjected to the pay¬ 
ment of reasonable compensation to counsel whose 
have succeeded in recovering or preserving a fund 
which is brought into the custody of the court; for, ‘if 
the class of persons among whom the fund will be dis¬ 
tributed has been benefited by the suit, it makes no dif¬ 
ferences that some of them mav have contested it; for 
it is the benefit conferred, and not the fact that all the 
beneficiaries mav have agreed as to what was bene- 
ficial, that entitles counsel to compensation.’ Buford 
v. Tobacco Growers’ Co-op. Ass’n et al. (C. C. A. 4), 
42 F. (2d) 791, 792. Such reimbursement may be made 
‘either out of the fund itself, or by proportional con¬ 
tributions from those U'ho accept the benefit of his ef¬ 
forts. * * * Allowances of this kind, if made with 
moderation and jealous regard to the rights of those 
who are interested in the fund, are not only admissible, 
but agreeable to the principles of equity and justice.’ 
Tevander v. Ruvsdael (C. C. A. 7), 299 F. 74(5, 748, 
quoting from Trustees of Internal Tmprov. Fund v. 
Greenough, 105 U. S. 527, 26 L. Ed. 1157, and italiciz¬ 
ing as above. 

“It is important in most cases that there should be 
acceptance either express or implied as distinct from 
a benefit that is purely incidental. Tull v. Nash et al. 
(C. C. A. 9), 141 F. 557; Davis v. Seneca Falls Mfg. 
Co. (C. C. A. 2), 17 F. (2d) 546. 

“ ‘There is usually an express promise by the parties 
plaintiff to pay their solicitor, and, if not, a promise 
to pay him is implied by the performance and the ac¬ 
ceptance of the solicitor’s services. It seems equally 
clear that the creditors or other beneficiaries of the 
trust who come into court and accept a part of the pro¬ 
ceeds of the property recovered or preserved by the 
litigation are bound by an implied promise to pay out 
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of the proceeds of the trust fund received by them ! 
their proportionate part of the reasonable compcnsa- • 
tion allowed the solicitor who successfully conducted | 
the litigation/ Lamar et aL v. Hall & Wimberly ct al. ! 
(C. C. A. 5), 129 F; 79,83.” ‘ j 

i 

The factual error into which the Court below fell is like- \ 
wise readily demonstrable. Its assumption that at the time j 
appellant’s service was rendered the fund in question was j 
available for distribution by prior decree of the Court is j 
directly contrary to the actual situation. 

The funds were in the possession of the Receiver, but no ! 
order of distribution had been passed and manifestly none j 
could be passed until the tangle of litigation in which these ■ 
funds were immeshed had been removed. 

This was accomplished in three successive stages: First j 
by paragraph 5 of the order of February 3, 1939, which ! 
directed the Receiver “in the event a proposal to compro- J 
mise differences existing between the stockholders and cer- j 
tifieate holders is presented by a substantial number of the ! 
parties respectively interested * * * [to] notify all in- j 

terestcd parties of the terms of the proposed compromise, j 
ascertain their attitude in respect thereto and report the i 
facts to the Court for its action” (Record, p. 10); the I 
next step was the formulation of a proposal and its submis- ! 
sion to the Receiver by “a substantial number of the parties j 
respectively interested * * the final step was the j 

Court’s order on .June 1 in response to “Receiver’s Report j 
of Claims Filed and Allowed and As To Distribution of j 
Funds” (Record, pp. 10-14). It was only after this order I 
of June 1, 1939, had been passed, climaxing the weary j 
months of appellant’s effort, that the funds were finally j 
available for distribution by the decree of the Court, and j 
it is precisely these services, all rendered prior to June 1, ! 
1939, that form the basis and justification for appellant’s ' 
claim to compensation. 

I 

I 
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One final factual error of the Court below merits atten¬ 
tion, primarily because it brings into sharp focus the Trial 
Court’s total misconception of the theory underlying appel¬ 
lant’s claim. The Court assumed that appellant sought 
compensation from the undistributed general fund in the 
hands of the Receiver. This error is clear from the asser¬ 
tion in the opinion below “that neither counsel is entitled 
to be paid an allowance of attorneys fees to be paid out of 
the fund in the hands of the Receiver .” (Italics supplied) 
(R. p. 23). Its conclusion in this respect was patently 
erroneous, and was the logical precursor to its reliance on 
the generalization from Corpus Juris Secundum whose in¬ 
applicability has been demonstrated supra. 

Appellant’s request for an allowance was directed not 
against the undistributed fund in the hands of the Receiver, 
but against only that portion of it which belonged to the 
class which he represented, only some of whom had contrib¬ 
uted to the fees already received by appellant although all 
of the class had uniformly benefited by his services. 

In an attempt to procure fair and adequate compensation 
from the entire class and to remedy the inequity occasioned 
by only a portion of that class bearing the legal expense 
incurred on behalf of all of them, counsel’s application had 
a two-fold objective: (1) to receive compensation from the 
entire class; and (2) accomplish the remittitur from such 
allowance of the fees paid him by individual members of 
the benefited class. This is clear from the concluding para¬ 
graph and the prayer of his application quoted below (R., 
p. 4). 

“6. Your petitioner further represents that the Re¬ 
ceiver had on hand a substantial cash balance available 
for future dividends to the ABC Depositors and Share¬ 
holders from which fund this Honorable Court ought 
in justice and equity make him a reasonable allowance 
for counsel fees to be charged against the undistributed 
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share of all ABC Depositors and Shareholders so con¬ 
ditioned that from such allowance your petitioner he 
authorized and directed to refund fees heretofore paid 
individually to him by members of the ABC Deposit 
and Shareholders Protective Committee. 

“Wherefore, your petitioner prays for an Order 
authorizing and directing the Receiver to pay to him 
from undistributed funds in his hands fees as attorney 
for the ABC Deposit and Shareholders in such amount 
as the Court finds reasonable and proper in the circum¬ 
stances, subject to such refund of fees heretofore re¬ 
ceived as to the Court may seem equitable, and to charge 
such allowance against the distributive share of all of 
the ABC Depositors and Shareholders.” 

Conclusion. 

Bv devising and submitting to the Receiver the formula 
which settled the litigation, appellant coneededly rendered 
a service of definite benefit at least to the entire class from 
which he seeks compensation. To hold otherwise would be 
to confine the applicable law to the narrow and clearly 
erroneous limits imposed by the decision below. It would 
put a premium on litigation rather than on its amicable 
disposition by equitable compromise. Such a result is ab¬ 
horrent to the equitable administration of justice, and judi¬ 
cially intolerable. 

For all of the foregoing reasons, the judgment below 
ought to be reversed. 

Respectfully submitted, 

Irwin Geiger, pro se , 

Appellant. 
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As the form of the certificates (R. 30) clearly shows, their 
rights as certificate holders were subordinate to the prior 
distribution of the assets to depositors. Abandoning the 
status of certificate holders they claimed to be creditors. 

A number of these certificate holders had formed a com¬ 
mittee and employed counsel who filed an intervening peti¬ 
tion in their behalf. 

On June 17,1938 the receiver filed a petition (R. 27) ask¬ 
ing leave of the court to employ special counsel to repre¬ 
sent him in opposing these claims. On the same day (R. 
27) the Court appointed James M. Earnest special counsel 
for the receiver for the purpose of representing the inter¬ 
est of the shareholders of classes A, B and C in the matter 
of these claims against the receiver and the funds and as¬ 
sets in his possession, the compensation of said counsel to 
be paid out of the funds in the hands of the receiver in an 
amount to be thereafter fixed by the court. 

The receiver by his special counsel filed an answer deny¬ 
ing the right of the certificate holders to be paid except in 
accordance with their certificates, after the depositors had 
been paid in full (R. 27). 

Following the approval of the compromise settlement by 
a majority of those interested, on July 18,1939, Mr. Earnest 
filed a petition for allowance of compensation on account 
of services to that date and on July 22, 1939, after a hear¬ 
ing, the Court ordered the payment of Six Thousand Dol¬ 
lars out of the funds in the hands of the receiver (R. 28). 

Out of approximately 1700 certificate holders some 400 
individuals were named in their intervening petition, of 
which number all but 50 accepted the compromise (R. 8). 
An analysis of claims of all kinds discloses the following 
situation: 

There were three classes of depositors, A, B, and C (R. 
28, 29). Classes A and B were depositors only. Class C 
were depositors who became such by the purchase of sur¬ 
plus certificates. At the time of suspension A and B de¬ 
posits aggregated $165,451.76; class C deposits $373,196.50 
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and the same persons held paid up certificates in the sum 
of $316,415.65 (R. 29). 

In the schedules filed by the receiver combination sheets 
were used, illustrated by the typical sheet referred to in 
the stipulation (R. 29) and copied in the record (R. 31). 
This shows, as to each individual C depositor, in the first 
column the amount of deposit, in the second column the divi¬ 
dend on the deposit, in the third column the amount of the 
paid up certificate, in the fourth column the dividend on the 
certificate, and in the fifth column is the total of both divi¬ 
dends, indicating the payment made by the receiver in his 
distribution of $411,000. Out of the total of all claims filed, 
$854,963.95, $689,612.15 were those of the combined class C 
depositors and certificate holders. 

The proportionate holdings of a great number of these 
individuals were such that it would be to their advantage 
to have the allocation to the certificates increased; others 
would profit by a larger allowance to depositors, while in 
many cases the loss on the one hand would be substantially 
offset by the increase on the other. 

SUMMARY OF ARGUMENT. 

First: Counsel is not entitled to an award of compensa¬ 
tion from the funds in the hands of the receiver applicable 
to future dividends to A, B and C depositors. It was the 
duty of the receiver to defend the funds in his hands for 
distribution to the depositors against these claims asserted 
by the various certificate holders, and able counsel ap¬ 
pointed by the Court for this purpose more than a month 
prior to the appellants’ employment was actively engaged 
in this defense and so continued throughout this litigation. 
No charge is made that the receiver or his special counsel 
lacked proper diligence in defending against these claims. 
That individual shareholders saw fit to employ counsel of 
their own selection does not impose the expense of such 
employment against those who were willing to entrust their 
interests to the receiver and to counsel appointed by the 
court for their particular benefit. 
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Second: No charge could be justified against the portion 
of deposits payable indiscriminatingly to the A, B and C 
depositors as prayed in the appellants’ petition (R. 4) be¬ 
cause these depositors did not benefit ratable or propor¬ 
tionately. As to large numbers of them their interest in 
increasing the allowance to depositors was more than offset 
by the resulting loss in their certificates. They sustained a 
loss and did not benefit by any services rendered to the 
depositors. 

Third: The services for which compensation was asked 
did not create the fund out of which the payment was 
claimed. The gravamen of the claim is that largely through 
appellant’s efforts a compromise was agreed to by a large 
majority of all claimants whereby the depositors were saved 
the delay and expense of litigating the matters involved to 
a conclusion. Whether this compromise enhanced or di¬ 
minished that portion of the funds going to the depositors 
is not developed and in any event would be a matter of 
opinion. 

ARGUMENT. 

1 . 

No Recovery Where Receiver and His Counsel Are Faith¬ 
fully Performing Their Duty to Defend the Receiver¬ 
ship Funds Against Adverse Claims. 

When the receiver was appointed on the dissolution of the 
Association on April 19,1938, the factual situation disclosed 
by the records was this: Other than a negligible amount of 
current bills, those interested in the estate were (1) deposi¬ 
tor-shareholders in the sum of $538,548.26, entitled to pay¬ 
ment after the small current debts were settled; and (2) sur¬ 
plus fund certificates outstanding in the sum of $316,415.65 
entitled to share proportionately in any surplus remaining 
for distribution. 

As the gross value of the assets was $565,000, it was obvi¬ 
ous that the latter would receive little if any part of the 
assets. 
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The receiver was then confronted with the claim made by 
a number of the certificate holders that actionable misrepre¬ 
sentations had been made to induce their purchases. They 
had formed a committee and had filed an intervening peti¬ 
tion in which they claimed the return of their purchase 
money and that as creditors to that extent they were entitled 
to payment in preference to the depositors who were share¬ 
holders. (See Peyser , receiver, v. Volsk, decided April 28, 
1941.) 

The receiver thereupon petitioned the Court to appoint 
special counsel to represent him in defending the estate 
against these claims. Mr. James M. Earnest was accord¬ 
ingly appointed on June 17,1938, and is still serving in that 
capacity. In July 1939 he was paid $6000 on account of ser¬ 
vices to that date by order of the Court, and his fees charged 
against the fund. 

Appellant was employed by a group of depositors on July 
20, 1939, under a percentage contract. His duties were ap¬ 
parently identical with those of Mr. Earnest. He has re¬ 
ceived an aggregate of $4290.14 out of the first dividend. 

No one questions the proper performance of their duties 
by either of these counsel. 

The question is whether all members of the classes bene¬ 
fited by these services, including those who did not employ 
Mr. Geiger, either through inattention to their interest in 
the matter or because they were satisfied to leave their 
rights to be defended by counsel named by the Court to act 
in their behalf, should be required to join in the payment of 
appellant’s fee. 

The following citations are submitted as bearing upon this 
issue: 

High v. Receivers , Sec. 806: 

“such an allowance should not be made where the only 
questions raised must inevitably have arisen without 
the intervention, and the interests of the receiver were 
identical with those of the intervenor and it appeared 
that the receiver and his counsel were entirely compe¬ 
tent to present such questions.” 

Attorney General v. North American Life Insurance 
Co., 91 New York 57 (1883). 
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As a result of proceedings by the attorney general a re¬ 
ceiver was appointed who took the assets of the defendant 
company and proceeded to close its affairs. 

Certain groups of policyholders intervened and partici¬ 
pated in the proceedings incident to distribution. The court 
states: 

“Others of the policyholders did not intervene and were 
contented to allow their interest to be represented and 
protected by the attorney general and the receiver ap¬ 
pointed by the Court.” 

The Court (beginning on page 61) discussed, at consider¬ 
able length and with great care the right of the attorneys to 
an allowance. On page 65 it explains definitely the reason 
for its denial of the allowance, while admitting that their 
services were an aid to the court and entirely commendable. 
The opinion is too long to attempt quotation. 

Weed v. Central of Georgia Railway Co., 100 Fed. 

162, C. C. A., 5th Cir., 1900. 

This also was a case where the funds and property were 
in the hands of the court’s receiver and the question was one 
of participation in the assets. The following quotations 
sufficiently explain the principles upon which the court 
acted: 

“The appellants cite Trustees v. Greenough, 105 U. S. 
532,26 L. Ed. 1160, and Railroad Co. v. Pettus, 113 U. S. 
116, 5 Sup. Ct. 387, 28 L. Ed. 915, in which the Green¬ 
ough case is quoted with approbation. An analysis of 
the facts in the pending case, and of the facts and rea¬ 
soning on the rule of the court in the Greenough case, 
shows clearly two distinct cases. In the pending case 
all the properties of the defendant companies which 
were liable on the tripartite bonds were in the hands of, 
and being administered by, a receiver, who was aided 
by counsel appointed by the court, and there is no evi¬ 
dence to show that either the receiver or his counsel 
were negligent in their official duties in administering 
and preserving all the properties for the benefit of the 
creditors, or that they were negligent or inefficient in 
their efforts to conserve the interests of their trust.” 
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Then discussing the Pettus case, 113 U. S. 116, the court 
referred to the expression used in that opinion likening the 
efforts of the solicitors to the meritorious services of salvors. 
Commenting on this the court said: 

“The force of that suggestion shows that that case was 
different materially from this one in its historical facts 
as well as different in the principle which we think 
should be applied to the facts in the pending case. The 
general rule is that a client must pay his own solicitor. 
If he does not, and the solicitor seeks to impose his fees 
upon the fund in the court, the burden is upon him to 
show that his claim comes fairly and squarely upon the 
equitable principles upon which such allowances are 
made.” 

Grimball v. Cruse , 70 Ala. 534. 

The court points out that any creditor is authorized to 
contest the claims of any other creditor but that it was pri¬ 
marily the duty of the assignee (who had qualified in the 
capacity of the receiver) to protect the estate against un¬ 
just demands; that the right of the creditors to participate 
in the contest was supplementary and their counsel success¬ 
fully contesting such claims could not be allowed any charge 
against the fund- 

Fletcher v. Coombs, 52 App. D. C. 159, 285 Fed. 893 
(1922). 

This case has a direct bearing upon the employment in the 
present case. The agreements were apparently signed by 
each person desiring to avail himself of the services of the 
appellant as special counsel employed by the committee, and 
to that extent in any event it is admitted that the stipulated 
fees were paid. 

In Fletcher v. Coombs the court said: 

“Certainly it would be going far to impose on such de¬ 
fendants the burden of additional compensation in the 
face of an agreement by plaintiff’s attorney to insti¬ 
tute and prosecute the partition suit for a fixed sum and 

u "iL.Hj 
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his acceptance of a payment which was plainly declared 
by the party engaging him and not here complaining to 
be in full discharge of the compensation stipulated.” 

Also see— 

Burrell v. Leslie, 6 Paige (N. Y.) 445. 

B. & 0. Co. v. Brown, 79 Md. 442. 

General Finance Corporation v. New York State Rail¬ 
ways, 3 Fed. Supp. 975, W. D. N. Y. 1933: 

“In the case at bar the petitioning attorney did not 
create this fund. The fund existed and was in the hands 
of the receivers for distribution. It cannot be said that 
the efforts of the petitioner secured the fund. The re¬ 
ceivers were represented by counsel and there "was no 
danger that the fund would be dissipated or negligently 
administered as was the situation in the Greenough 
case.” 

The opinion in this case quotes a similar ruling in the case 
of In Re Gillaspie, 190 Fed. 88, 91, D. C., N. D. W. Va., 1911, 
for which reason we do not refer further to that case. 

Davis v. Seneca Falls Mfg. Co., 17 Fed. (2d) 546, C. C. A., 
2d Cir., 1927. 

In this case the District Court made an allowance to the 
attorneys for three general creditors for services, success¬ 
fully opposing, in conjunction with the attorney for the re¬ 
ceiver, the amount payable to preferred creditors out of the 
funds in the hands of the receiver. The court (page 549) 
said: 

“The allowance of the $2,000 for fees to the attorneys 
for the New York banks was improvidentlv granted. 
They were not the attorneys for the receiver, and we 
must assume that they were properly retained to render 
services to their clients who were creditors only. By 
their labors they may incidentally have benefited the 
other creditors, but that does not justify an allowance 
for their services.” 
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This court evidently took this view of the law in Thomas v. ! 
Peyser, Receiver, decided January 6,1941, Washington Law 
Reporter, Vol. LXIX, page 178, when it said: 

“Where the duty of the court and receivers is evident, j 
attorney’s fees cannot be awarded to one who volun- J 
tarilv comes into court to point out that duty, whether 
in friendly or unfriendly litigation. Otherwise, a fund 
could be completely dissipated by numerous intervenors 
eager to assist the court and the receivers.” 

i 

i 

2 . 

i 

Classes A, B and C Depositors Were Not Proportionately 

Benefited and Cannot Be Charged Ratably for Services. 

The class C depositors represent more than two-thirds of i 
the total deposits. Yet each of these was also a certificate j 
holder. The proportion of their deposits to certificates was j 
373 to 316. The majority were benefited by increasing an | 
award to the certificate holders. Many were not interested j 
at all, or only to a negligible extent, in the controversy. 

An analysis of the typical sheet of the receiver’s sched- j 
ule (R. 31) illustrates this statement. 

The deposits aggregate $538,548.26. If the certificate j 
claims were entirely eliminated and the $500,000 estimated 
dividend absorbed by depositors, each would receive 93Vk I 
per cent of his deposit. 

E. D. Anderson, whose deposit was $109.83 and certificate ! 
$300 wrould then have received a total of $102.69. Out of j 
the $411,000 dividend he has received $154.43 and on a fur- ; 
ther dividend of $89,000 would receive an additional $41.72, j 
a total of $196.15. While a depositor his interest was on j 
the side of the certificate holders. 

Glen Anderson, whose deposit w~as $851.81 and certificate j 
$150 has received $545.44. An additional dividend of j 
$89,000 w'ould give him an extra $74.38, or a total of $619.82. j 
If the certificates had been excluded his 93}£ per cent on 
his $851.81 deposit w T ould have been $796.54. His interest j 
lay with the depositors. 
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Aubright, with a deposit of $1409.67 and certificate of 
$970 would receive $1317.42 if the certificates were elim¬ 
inated, $1357.08 under the compromise plan, and $1481.02 
if the certificates were given priority. 

On this one sheet are 22 of the 1700 class C cases. Their 
deposits aggregate $5099.45. Fifteen, with deposits aggre¬ 
gating $2444.30 were allied with certificate holders; seven 
with deposits of $2655.15 with the depositors against the 
certificate holders, and with each of these their interest 
varied with the proportionate ratio of their respective 
holdings. 

Because their interest, and the benefit to be derived from 
litigation or compromise negotiations by counsel repre¬ 
senting depositors as against certificate holders, is not 
measured by the amounts of their deposits, a petition for 
the allowance of a fee out of gross deposits would be unjus¬ 
tified. 

3. 

The Services of Appellant Did Not Create or Increase or 
Bring Into Court a Fund for the Benefit of a Class or 
Group, Out of Which Equity Will Award Compensa¬ 
tion. 

From the Summary of Argument (Appellant’s Brief p. 
5) it appears that the entire case is based upon appellant’s 
claim for credit in bringing about a compromise settlement, 
leading to a speedy distribution of funds in the hands of 
the receiver and saving the expense of litigation. 

It is not claimed that this settlement increased the funds 
the depositors would have otherwise received. The ques¬ 
tion is whether all depositors should be charged for this 
service. 

The following authorities seem pertinent: 

High on Receivers, Section 806 

“Where it is sought to have an allowance of fees 
upon behalf of counsel of an intervening creditor, it 
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must appear that the intervention resulted in a direct 
benefit to the fund and to the parties in interest.’’ 

Beach on Receivers, Section 754. 

“When the counsel fees of parties in interest will be 
paid out of the fund in the hands of the receiver.— 
Attempts have been repeatedly made to induce the 
Court to make the counsel fees of all parties interested 
in a litigation over a specific fund which has been 
placed in the hands of a receiver, a charge upon that 
fund, thus introducing a practice similar to that in 
cases of partition and the settlement of decedent’s es¬ 
tates. Special efforts have been made in this respect 
where the controversy involved the assets of an insol¬ 
vent corporation. Frequently these endeavors have 
been successful at nisi prius, but the higher courts 
have, with scarcely an exception, refused to sanction 
such a practice.” 

Commonwealth v. Order of Solon, 193 P. 240, 44 Atl. 327. 

This case in some respects is very like the present. The 
beneficial association having large assets was dissolved and 
the funds came into the hands of the receiver. Auditors were 
appointed to distribute. An attorney employed by certain 
holders of certificates of membership was instrumental in 
having claims for participation to the extent of $50,000 
disallowed. He claimed a fee out of the fund by reason of 
these services. The claim was rejected. In its opinion the 
Court said in part: 

“In this presentation, they were represented by 
Josiah H. Quincy, Esq., who, acting for his clients, suc¬ 
cessfully objected to the payment of other claims to 
the amount of about $50,000. By that change the fund 
was increased for distribution to unobjectionable 
claimants. It does not appear how many of these dis¬ 
allowed claims were, on their face, unsustainable, nor 
just how they were effectually resisted, whether by evi¬ 
dence or argument. But the clients of Mr. Quincy 
claimed that he be allowed for attorney fees and ex¬ 
penses out of the fund; the auditors awarded him $3,- 
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130.62. To this award, B. F. Todd and others, not cli¬ 
ents of Mr. Quincy, but actual members of the order, 
excepted; the court overruled the exceptions, and they 
now appeal. 

“It is somewhat difficult to understand, in view of 
the admitted facts, on what grounds, legal or equi¬ 
table, this claim was allowed. Mr. Quincy had no claim 
at law against the certificate holders who did not retain 
him; who did not even impliedly request his profes¬ 
sional services. Will equity sustain the award? It is 
conceded that the distribution of a fund in the hands 
of a receiver or other trustee is to be governed by equi¬ 
table principles; and where the attorney of one of sev¬ 
eral parties, all equally interested, secures a fund 
which would otherwise have been embezzled or lost, 
and all share equally in the distribution, it is but equi¬ 
table that all should share in the expense which pro¬ 
duced the fund, although but one moved in the matter. 
But there is no such case here. * * * But, it is urged, 
that Mr. Quincy, from his argument, and some evi¬ 
dence produced by him, induced the auditors to reject 
many thousand dollars of spurious claims on the fund, 
and thereby all holders of certificates, whether pur¬ 
chased by or originally issued to them, were benefited. 
Admit it; but he did only what he was bound to do 
under his professional obligation to his own clients; 
if he had done less, he would have failed in duty to 
them; in this particular he owed no duty to other claim¬ 
ants and performed none to them, although an inciden¬ 
tal benefit may have resulted to them from the perform¬ 
ance of a duty to his own clients. This, however, gives 
him no claim on them for contribution to his compensa¬ 
tion”. 

Harrison’s Estate, 221 Pa. 508, 70 Atl. 827. 

This case followed the decision just quoted and said in 
regard to that opinion: 

“The rule in such case is that the exceptant must 
pay his own counsel. We regard this as a most salu¬ 
tary rule, and not to be entrenched upon or impaired 
in any way. To do so would open the door to great 
abuses. This is pointed out in the opinion of Justice 
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Dean in Commonwealth v. Order of Solon, 193 Pa. 240, 
where he elaborates the principle involved and points 
out the distinction between securing or raising a fund 
—the actual bringing it into existence, and the mere j 
dealing with a fund which is at the time safely in the 
custody of the Court”. 

American Engineering Co. v. Metropolitan By-Products 
Co., 275 Fed. 40, C. C. A., 2d Cir., 1921: 

In this case a fund of $202,000 was for distribution by 
the Court. Sanitary Company presented a preferred claim j 
to the extent of the entire fund. Its preference was un¬ 
questioned but the amount disputed. It vras reduced so j 
that a balance of $128,000 remained for distribution to j 
creditors (267 Fed. 90). Claims for services rendered by 
attorneys representing various groups of creditors were j 
presented and $35,000 was allowed several attorneys by j 
the District Court. 

The Circuit Court of Appeals although it stated that it 
was fair to say that the reduction of preferred claims was I 
due to the efforts of certain attorneys mentioned, denied 
the allowance of fees. The Court in its opinion states: 

“Attorneys for these various claimants were seek¬ 
ing to reduce the claim of the Sanitary Company upon 
the fund and so increase the surplus, each for the bene- ! 
fit of his own particular client and for no one else, j 
There was not in any case a representative proceeding j 
in which one party creates or preserves a fund not j 
only for his own benefit but also for the benefit of 
others similarly situated, who, having received the ! 
benefit of the proceeding, ought in equity to contribute 
to the payment for those services. It is a misnomer 
to speak of these attorneys as either creating or pre- j 
serving a fund, at least for the benefit of anybody else 
than their own clients. The fund existed to the knowl¬ 
edge of every one, and the only question was which 
of the competing claimants was entitled to it. And 
this could not be known until a final distribution. * * * 
The circumstances under which the courts in equity j 
and bankruptcy may allow compensation to an attor¬ 
ney out of a fund in the hands of the court for distri- j 
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bution are well expressed by Judge Dayton in Re Gti- 
laspie (D. C.) 190 Fed. 88, as follows: 

‘The only proper cases that can arise where courts 
of equity and bankruptcy as well can award compen¬ 
sation to an attorney out of funds due others than his 
client is where, as I have heretofore indicated, such 
an attorney for one of a class has “created” or se¬ 
cured a fund and brought it into the custody of the 
court, which fund is to inure, not alone to the benefit 
of his client, but to that of all those belonging to this 
class \” 

Strong v. Taylor, 82 Ala. 213 (2 So. 760): 

The court affirming the rule in Trustees v. Greenough 
said: 


“After the fund or property has been brought in, 
and made available by decree of the court, and noth¬ 
ing remains but its proper administration and distri¬ 
bution, contests which may arise between claimants in 
respect to priorities, or the right to share, are indi¬ 
vidual contests, involving antagonistic interests.” 

Appellant relies upon certain cases (Appellant’s Brief, 
p. 10-15) claimed to support his position. But in each of 
these cases a fund was produced for the benefit of a class, 
1>r^ in the more liberal decisions, the share of a class of 
claimants was increased by the services rendered. There 
was merely the application of the rule to an integral part 
of the litigation wherein a fund had been created or in¬ 
creased for one group of claimants. 

Without claim or a showing that the share of the de¬ 
positors in this fund was in fact increased, the basis for 
an allowance has no precedent in any decided case to which 
we have been referred. 

Respectfully submitted, 

William E. Richardson, 
Attorney for Appellee. 



